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f March 2012 Partrar lan Robertson

; Direct Line {02) BO&3 (401
Ms Bernadette O'Neill Email ian.robertson@hokdingredlich.com.au
ngenal Manager_ Our Ref ILR:ROS: 12660002
Fair Waork Australia Your Ref FR2Z0107E505
GPO Box 539
CAMBERRA CITY ACT 2601 Privats & Confidential

By express post

Dear Ms O'Nail

General Manager Investigation - Health Services Union — FR2010/2505
We act on behalf of Mr Craig Thomsan MP.

As you know, Mr Terry Nassios has been delegated by the General Manager of Fair Work Australia o
investigate a numbear of matters conceming the Health Sendces Union andfor officials or employees of
the Naticnal Office of the Health Senices Union in relation o Transactions occuring between 16 August
2002 and 1 March 2008 and record keeping, raporing and auditing Issuas arising from ransactions
during that pariod.

Cn 12 Decernber 2011 Mr Nassios wrote to our cliant encloging his preliminary findings and offzring our
client the opporiunity to address Mr Nassios prior to Mr Nassios making any final decisions.

& copy of our client's response was provided bo Mr Massios by emsail and by express post on Friday, 2
March 2072,

We: are writing b you in your capacity as General Manager of Fair Work Australia to request that bMr
Massias be removed from the investigation he is conducting because he has failed to meet the obligation
of faimess owed by him o Mr Thamson, and the investigation and the process adopted by him show
demonstrable bias.

In this reqard, annexed fo this letter is a copy of paragraphs 24 to 28 and 40 1o 47 (inclusive} of our
cliert’s response to Mr Nassos which ouflines our client's arguments in respect of fairmess and bizs.

We ook forwand to your response which we reguesl be provided by Friday, 22 March 2012,

Yours sinceraly

Fldobiczy (Heclbitd
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Enchreurnas. 1
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FAIR WORK AUSTRALIA — HEALTH SERVICES UNION — FR2010/2505

RELEVANT EXTRACTS FROM THE RESPONSE OF MR CRAIG THOMSON TO
PRELIMINARY FINDINGS DATED 12 DECEMEER 2011

The Delegate has failed to meet the obligation of fairness to Mr Thomson

1 In exercising powers under saction 331 of the RO Act the Delegate is obliged (o
afford Mr Thomson procedural fairness. Ses Nafional Companies and Securities
Commission v News Corporation [1984) 155 CLRE 295, Annetis v McCann
(1990} 170 CLR 588. This is frite law which the Delegate accepts by the temms of
his covering letter to the Preliminary Findings. The Delagate, in the covering letter
to the Preliminary Findings, asserts that he is able to make adverse findings in
respect of Mr Thomson, and gives Mr Thomsaon the opportunity to address him on
the izsues prior to making a final decision. The Delegate states that “The] will lake
it account any relevant considerations you wish o place before me” In allowing
Mr Thomszon tha opportunity to respond to the Delegate pricr to forming final
conclusions, the Delegate has an obligation of faimess to Mr Thomson. See
Morley & Ors v Australian Securities and Investments Commission [2010] 247
FLR 140 at [F32] to [T56]. The Delegate's failure to interview available and
important relevant persons iz a breach of the obiigation of faimess to Mr Thomson.
This is particularly 20 when the Delegate has the coercive powers of section 335 of
the RO Act available to him to facilitate such interviews.

2 A major focus of the Delegate’'s Investigation has been the financial management of
the HSU and, in part, the role of the Mational Finance Commities established by the
Matianal Executive on 25 February 2003. The Delegate would be expected to
interview, but has failed to interview, Mr Dan Hill and Mr Pater Mylan - two of the
five members of the National Finance Committes including the two national trusteas
of the HEW throughout mast of the relevant period,

3 In addition, a major focus of the Delegate's Investigation irto the financial
managemeant of the H5U has focused on the meaning to be attributed to the HSLU
National Executive resalution carried at the meeting of 25 and 26 February 2003
relating to the Terms of Reference for the Finance Subcommittea (and discussed in
more detail below in paragraph 52). However, the Delegate has hardly quastionad
any persons who were present &t the meating as to their purpose and/or intentian in
adopting that resalution.

4 Tha Delegate has also placed considerable waight an the evidence given by Ms
Kathy Jackson. Howewver, it is clear from the minutes of the Mational Exgcutive
relied on by the Delegate and provided by the Delegate to Mr Thomson, that Ms
Jackson was absent from a number of National Executive meetings. These
absances are noted in the attached Timeling. In particular, it is noted that Ms
Jackson was absent fraom the Mational Executive mesting in February 2003,
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Eacause the Delegate has failed to interview available and important witnessas,
which is in breach of the Delegate’'s obligation of fairnoss, the Delegate cannot {and
tharefore must naf) make adverse findings with the requisite satisfaction on the
balance of probabilities. S22 Morley & Ors v Australian Securities and
Investments Commission op cit at [T95].

It is of concern that the investigation and the process adopted by the Dalegate
demonstrate demonsirable bias on the part of the Delegate, It is clear from the
Freliminary Findings that the Delegate conducted selective interviews and failed to
interview all relevant parties.

The Delegate has failed (o interview, or seek comments from, those who worked
with Mr Thomson, including:

In addition, it appears that the questions and comments of the Delegate have
focusad only on the actions of Mr Thomson, rather than considering the activities of
the HSU, and its other key staff, in totality. In particular, the Delegate appaars to
have formed a preliminary (and incorrect) view that there were a number of
abligations that rested solely with the National Secratary, in particular that Mr
Thamson as MNational Secretary withaut cansidering the obligations or rale of the
National Exscutive or prévious HSU National Secretaries. Similarly, many of the
proposed allegations are based on a disregard and rejection of the evidence given
by Wr Thomson, with the Delegate forming his own conclusions based on no
avidence or inaccurate material or both.

As the Delegate may be aware, the H5U has a history of factional rmvalny and there
were a number of officials who did not support Mr Thomsan as Mational Secratary
In addition, had the Delegate interviewed the people listed in paragraph 41, in
particular Mr Struan Rebertsan, the Delegate would have become aware of threats
made against Mr Thomson by at least one ather official of the HSLU wha, in 2004,
threatened fo ruin Mr Thomson's life, to destroy his poltical ambitions and o “sef
hirn up with & bunch of hookers and ... ruin um.”
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As noted in paragraph 27 above, the Delegate has also placed considerable weight
an the evidence given by Ms Kathy Jackson, However, it is clear from the minutes
of the Mational Executive relizd on by the Delegate and provided by the Delegate to
Mr Thomson, that Ms Jackson was absent from a number of Naticnal Executive
meetings. These absences are noted in the Timaling.

Further, the Delegate has failed to make sufficient enguiry as to the existence of
Mational Council and Mational Executive meetings and minutes, and has assumed
that they do not exist and that relevant meetings, resclutions and actions did not
pocur. This iz a failure of process and is factually incormect.

The Delegate has also failed to take into account or to have any regard to the
substantial achievemnents of Mr Thomson as Mational Secretary, As discussed in
paragraphs 2 to 4 above, these achievements include —

- substantially decreasing the HSU's dabis;
. raising the profila of the HSU, and
. increasing the mambership of the HSU.

It is also of concarn that the Delegate has concluded that any failure at all of Mr
Thomson o perform an administrative task or duty amounts to a breach of
subsection 285(1) of the schadule contained in the RO Act (RADQ Schedule), This
is an incorrect construction of the law and clearly not the casze.
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